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SECTION H

special contract requirements

H.1
type and TERM OF CONTRACT

This contract is a fixed price, indefinite delivery, indefinite quantity type with a type of economic price adjustment and price redetermination, as described in Section H.7, Price Management Mechanism, and H.9, Price Redetermination, respectively.

The term of the contract will be 48 months from the date of award with four 12 month Government options to extend.  The total term of the contract will not exceed 96 months.

H.2
AUTHORIZED USERS

(a)
This contract is for the use of all Federal agencies; authorized Federal contractors; agency-sponsored universities and laboratories; and when authorized by law or regulation, state, local, and tribal Governments, and other organizations.  All organizations listed in General Services Administration (GSA) Order ADM 4800.2D (as updated) are eligible.

(b)
The Government has the right to add authorized users as defined in paragraph (a) at any time during the term of this contract up to the limits specified in Section H.3 - MINIMUM REVENUE GUARANTEE AND MAXIMUM CONTRACT LIMITATION.

(c)
The Government is not obligated or required to use this contract to satisfy its requirements for the services described.

H.3
MINIMUM revenue GUARANTEE AND MAXIMUM CONTRACT 
LIMITATION

(a)
The minimum revenue guarantees are:

(1)
First award - $750,000,000

(2)
Second award - $750,000,000

(b)
If the Government makes two awards to a single offeror, the minimum revenue guarantee of the resulting contract will be the sum of the first and second awards.

(c)
The maximum contract ceiling for all moneys paid to the contractor under the contract will not exceed _______

(d)
After award, the Government will not manage or assign traffic to maintain a predetermined revenue share to the contract.

(e)
The Government, at the Government’s option, may satisfy the Minimum Revenue Guarantee by using and paying for the contractor’s services provided under the contract, or by direct payment(s) to the contractor, or by any combination of use and payment of the contractor’s services and direct payment(s) to the contractor.

H.4
DISCLOSURE OF INFORMATIon

(a)
Any Government information made available to the contractor shall be used only for the purpose of carrying out the provisions of this contract and shall not be divulged or made known in any manner to any person except as may be necessary in the performance of the contract.

(b)
In performance of this contract, the contractor agrees to assume responsibility for protecting the confidentiality of Government records and for ensuring that all work is performed under the supervision of the contractor or the contractor’s responsible employees.

(c)
Each officer or employee of the contractor, its subcontractors and agents, to whom information may be made available or disclosed shall be notified in writing by the contractor that information disclosed to such officer or employee shall be used only for a purpose and to the extent authorized herein.  Use of such information for a purpose or to an extent unauthorized herein may subject the offender to criminal sanctions imposed by 18 U.S.C. 641.  The law provides, in pertinent part, that 

whoever knowingly converts to their use or the use of another, or without authority sells, conveys, or disposes of any record of the United States or whoever receives the same with intent to convert it to their use or gain, knowing it to have been converted, shall be guilty of a crime punishable by a fine of up to $10,000, or imprisonment up to ten years, or both.

H.5
INTERNAL REVENUE Service:  Disclosure of Information - 
Safeguards AND SANCTIONS

The contractor agrees to comply, and to assume responsibility for its employees’ compliance, with the Internal Revenue Service’s statutory requirements for disclosure of information as specified by the following:

(a)
All work shall be performed under the contractor’s, or the contractor’s responsible employees’, supervision.

(b)
Any Federal Tax Return or Return information (as defined in I.R.C. 6103(b)(1) and (2)), made available to the contractor shall be used only for the purpose of carrying out the provisions of this contract.  Information contained in such material shall be treated as confidential and shall not be divulged or made known in any manner to any person except as may be necessary in the performance of the contract.  Disclosure to anyone other than an officer or employee of the contractor shall require prior written approval of the Internal Revenue Service.  Requests to make such disclosures shall be addressed to the Contracting Officer (CO).

(c) Each officer, employee, or any other person to whom returns or return information is or may be disclosed shall be notified in writing that returns or return information disclosed to such officer or employee may be used only for a purpose and to the extent authorized herein, and that further disclosure of any such returns or return information for a purpose or to an extent unauthorized herein constitutes a felony punishable upon conviction by a fine of as much as $5,000.00 or imprisonment for as long as five years, or both, together with the costs of prosecution.  Such person shall also notify each such officer or employee that any such unauthorized future disclosure of returns or return information may also result in an award of civil damages against the officer or employee in an amount not less than $1,000.00 with respect to each instance of unauthorized disclosure.  These penalties are prescribed by I.R.C. Sections 7213 and 7431 and set forth at 26 Code of Federal Regulations (CFR) 301.6103(n).

(d)
Additionally, the contractor is required to inform its officers and employees of the penalties for improper disclosure that are imposed by the Privacy Act of 1974, 5 U.S.C. 552a.  Specifically, 5 U.S.C. 552a(i)(1), which is made applicable to contractors by 5 U.S.C. 552a(m)(1), provides that any officer or employee of a contractor, who by virtue of his/her employment or official position, has possession of or access to agency records that contain individually identifiable information, the disclosure of which is prohibited by the Privacy Act or by rules or regulations established in the Privacy Act and who knowing that disclosure of the specific material is so prohibited, willfully discloses the material in any manner to any person or agency not entitled to receive it, shall be guilty of a misdemeanor and fined not more than $5,000.00.

H.6
CONTINUITY OF SERVICes

(a)
The contractor shall recognize that the services under this contract are vital to the Government and must be continued without interruption, and that upon contract expiration or termination, a successor, either the Government or another contractor, may provide the same or similar services.  The contractor agrees to phase-in coordination (coordinating the orderly change to new contractor or Government provided services such that the level and quality of service are not degraded), and to exercise its best efforts and cooperate to effect an orderly and efficient transition to a successor.

(b)
Upon the CO’s written notice, the contractor shall:

(1)
Furnish phase-in phase-out services for up to 365 days after contract expiration or contract termination.  The price of services provided during the phase-in phase-out period shall not exceed the prices in effect under the contract on the date of contract expiration, contract termination, contract discontinuance, or relocation of service.

(2)
Negotiate in good faith a plan with a successor(s) for determining the nature and extent of phase-in phase-out services required.  This plan shall specify interconnection and transition procedures enabling the services to be provided at the levels and quality called for by this contract.

(c)
Upon the CO’s written notice at contract expiration, the contractor shall continue performance under the existing terms and conditions (including price) of the contract for a period of up to 12 months as specified by the CO.  During this extended period, the Maximum Contract Limitation may be raised and New or Improved Services (Section H.15) may be implemented.

(d)
Should the CO, having elected (c) above, but not having elected initially to extend the contract the full 12 (twelve) months, provide subsequent written notice, the contractor, as directed, shall continue to perform under the contract up to the full 12 (twelve) month period.

H.7
PRICE MANAGEMENT MECHANISM

A Price Management Mechanism (PMM) will be implemented to ensure that prices for FTS2001 mandatory and enhanced services (excluding, unless otherwise agreed upon by the Government and the contractor, “additional offerings”) shall be competitive with prices paid by other large users of telecommunications services.  The PMM will compare the price of each of the telecommunications services purchased under FTS2001 with the price(s) paid by other large commercial and Government users.  The first PMM will be conducted no sooner than 12 months after contract award and no more than once every 12 months thereafter.
A separate PMM computation will be applied to each of the following PMM service groupings:

(a)
Voice Services (including domestic Switched Voice Service, domestic Toll Free Service, and 900 Service, but excluding international calls)

(b)
Circuit Switched Data Service

(c)
International Services (comprising Switched Voice Service and Toll Free Service international calls)

(d)
Dedicated Transmission Service

(e)
Packet Switched Service

(f)
Frame Relay Service

(g)
Internet Protocol Internetworking Service

(h)
Asynchronous Transfer Mode Service

For each price comparison, the Government and the contractor will agree on a statistically significant traffic set from the contractor’s FTS2001 network (FTS2001 demand set) for each of the above service groupings.  The total cost to the Government for each FTS2001 demand set will be calculated by multiplying the traffic volumes in the demand set by the applicable unit prices, including applicable discounts.  The FTS2001 prices used will be those in effect during the period in which the FTS2001 services will actually be purchased by the Government.  The FTS2001 demand set for each of the above service groupings will also be priced in the same manner using the comparison source(s), as defined below.  The price elements used for comparison shall be the price elements for additional service beyond the initial contract requirements.  The purpose of this analysis is to determine the Government’s total cost for each service grouping if it were to purchase the same FTS200l demand set under the comparison source which yields the lowest total cost for that FTS2001 demand set.
If the analysis results in a finding, for any of the above FTS2001 service groupings, that the total cost to the Government under FTS2001 would be five percent or more above the total cost of the same demand set if it were purchased under the lowest comparison source, then the following will apply.  The contractor will reduce the price(s) for FTS2001 services in that demand set to ensure that the total monthly cost to the Government is equal to or below what the total monthly cost to the Government would be if it purchased that same demand set under the comparison source yielding the lowest total cost to the Government.  The contractor has the discretion to select which FTS2001 service prices in the service grouping to reduce.
The comparison source(s) may be drawn from the contractor’s publicly available tariffs and contracts filed as tariffs by the contractor.  In the event the contractor is not required to file tariffs at the Federal Communications Commission (FCC) for a particular service, the contractor shall make available to the Government that information it would have been required to file with the FCC for that offering.  This information shall include all rates and rate affecting terms and conditions that are required to implement the PMM for that service, with the following exception.  The contractor will not be required to provide Customer Proprietary Network Information (CPNI) where that provision is prohibited by law or regulation.
For the purposes of the PMM, the Government will only use the contractor’s tariffs and contracts.  All sales to Regional Bell Operating Companies, wholesalers/resellers and equity partners, promotional offerings for one month or less, and geographically limited pricing plans will not be eligible for use as comparison source(s).  The Government does not intend to use contracts exhibiting extreme internal price imbalance (gross cross-subsidization).  Beginning six months after award and for each PMM thereafter, the contractor shall provide the Government with the required information for its three largest multi-service plan contracts or tariffs (in terms of billed revenue for the most recent three months).  In addition, the contractor shall also provide the required information for its three largest customers (in terms of billed revenue for the most recent three months) for each of the above service groupings, except that customers with billed revenue greater than 110 percent of the Government revenue in the service grouping shall be excluded.  A multi-service plan contract or tariff may also qualify as one of the largest customers for a single service grouping.  All contractor submissions of information that is not otherwise publicly available will be treated as proprietary to the contract.
For multi-service grouping contracts, a comparison cost will be computed for each service grouping included in the contract.  For single service grouping contracts, a comparison cost will be computed for the single service grouping only.  Hence, there will be a minimum of three and a maximum of six comparison costs for each service grouping.

If the parties agree on a price adjustment, it will become effective beginning the billing period after the Government makes a written “Request for Price Adjustment.”  The Government agrees that when the price adjustment is implemented, it will not conduct a Price Redetermination under Clause H.9 of this contract, for the services in that demand set for a period of at least12 months thereafter.
If the parties cannot agree on an adjustment within 30 days of the contractor’s receipt of a final “Request for Price Adjustment”, the contractor will issue a “Notice of Disagreement”.  If the parties are still unable to agree to a price reduction within five business days after issuance of the “Notice of Disagreement” then the following will apply.  To resolve the outstanding dispute the parties shall, in the first instance, elect an Alternative Dispute Resolution (ADR) process that will resolve the dispute within 60 business days after submittal in accordance with ADR Techniques as described in GSA publication CSL P 5050.1.  The parties will mutually agree to the selection of the arbitrator.  Each party shall bear its own expenses, but those related to the compensation of the arbitrator shall be borne equally.  The arbitrator’s decision shall be limited to facts and issues presented by the parties.  While a PMM dispute is pending, the contractor will invoice the Government and the Government will pay the higher of the rates proposed.  If it is subsequently determined that a price reduction is required, the Government will be entitled to a credit plus applicable interest from the first day of the next billing period after the written “Request for Price Adjustment” notification was issued.

H.8
PRICE REDUCTIONS

(a)
The contractor may waive any non-recurring charge, including an installation or service initiation charge, at any time, to any customer.

(b)
The contractor may reduce contract prices at any time.  Price reductions other than those implemented by the Government under the PMM clause or Price Redetermination clause of this contract, or covered by subsection (a) above, shall be subject to the following conditions:

(1)
The contractor shall propose all price reductions to the CO and Program Management Office (PMO).

(2)
The proposed price reduction shall be effective on the first day of a given invoicing period.

(3)
The proposed price reduction shall be applicable to all customers.

(4)
Price reduction proposals shall include all contract pricing tables, and the effective date(s) of the price reduction.  The contractor shall provide all revised pricing tables in an electronic format (or formats) to be specified by the Government at the time of submission.

(5)
Should the Government execute a price reduction modification on a date after the proposed price reduction effective date, in accordance with subsection (b)(2), the price reduction shall be deemed to have occurred on the first day of the next invoicing period for that service.

H.9
Price Redetermination

H.9.1
General

This requirement is a contract administrative management action to be taken by the Government in accordance with the terms of this contract.

The Government reserves the right to periodically conduct contract administrative actions to redetermine prices under this contract in accordance with this requirement, except that (1) prices for supplies delivered and services performed before the first effective date of price redetermination shall remain fixed, and (2) the total amount paid under this contract shall not exceed the maximum contract ceiling as specified in H.3.

H.9.2
Price Redetermination Proposals

If the Government elects to conduct price redetermination, the contractor shall be required to submit proposals for price redeterminations as specified by the Government.  The Government will provide detailed instructions to the contractor upon the Government’s request for price redetermination proposals.

Prices proposed for price redetermination shall cover and will be evaluated for the remaining period of the contract including all option years.  Additionally, the contractor’s prices proposed for price redetermination shall not exceed current contract prices in any instance.  Prior to execution of a formal contract modification incorporating redetermined prices, the contractor shall certify that the prices proposed do not exceed the current contract prices for any service or service feature.

H.9.3
Evaluation

The Government will provide the contractor with the evaluation criteria upon the Government’s request for price redetermination proposals.

H.9.4
Application of Redetermined Prices

Redetermined prices shall apply to the contractor’s entire network and all services performed by the contractor under this contract.  The contractor’s redetermined prices shall apply to services performed from the first effective date of price redetermination.

H.9.5
Determination Not to Redetermine Prices

The Government reserves the right not to conduct price redetermination.

H.10
electronic access to contract

The contractor is hereby advised that a redacted version of the contract and all modifications will be made available on an electronic bulletin board and/or via the Internet.

The contractor shall submit both a proposed redacted version and a non-redacted version of the contract and any modifications in two formats:  the first format shall include the original contract and/or modifications separately, the second format shall include all modifications incorporated in context within the basic contract.  Thus, four versions shall be submitted:

(a)
Redacted version in the first format

(b)
Redacted version in the second format

(c)
Non-redacted version in the first format

(d)
Non-redacted version in the second format

The contractor shall prepare the proposed redacted version in accordance with Freedom of Information Act guidance and it will be approved by the CO before release.  Refer to Section C.3.2.7 for the media of delivery and Section F for other deliverable requirements.

H.11
KEY PERSONNEL and corporate structure

H.11.1
Substitutions and Additions of Contractor Key Personnel

The following instructions address the procedures for substitutes of key personnel.

(a)
Substitutions and/or additions to the contractor’s key personnel under this contract shall not be accepted without the written approval of the CO.  Any substitutions and/or additions shall be subject to the terms and conditions of this requirement.

(b)
During the first 180 days of contract performance, no key personnel substitutions shall be permitted unless such substitutions are due to illness, death, disciplinary action, demotion, bona-fide promotion, or termination of employment.  The CO may consider additional personnel on an individual case-basis.  In any of these events, the contractor shall promptly notify the CO and provide the information required by Paragraph (c) below.  After the initial 180-day period, in accordance with Paragraph (c) below, all proposed substitutions and additions of key personnel shall be submitted to the CO, in writing, 15 calendar days (30 calendar days if security clearance is to be obtained) prior to the contractor anticipated effective date of the proposed substitutions and additions.

(c)
For all requests for substitutions and additions, the contractor shall provide a detailed explanation of the circumstances requiring the proposed substitution or addition.  A complete resume for each proposed substitute or addition, and any other information requested by the CO shall be provided.  The contractor shall certify that the proposed replacement is better qualified than or at least equal to the key personnel to be replaced, subject to the penalties in 18 U.S.C. 1001.  The CO or the CO’s authorized representative will evaluate such requests and promptly notify the contractor of the approval or disapproval thereof.

(d)
Key personnel included under this contract are listed by name and position or title below:

(1)
[To be completed at contract award]

(e)
The Offeror’s Personnel Plan submitted as part of the proposal (Section L.38.2.4.1(f)) and incorporated as part of this contract shall be updated by the contractor within 15 calendar days of the receipt of the CO’s approval of a substitution or of an addition to the contractor’s key personnel listed above.

H.11.2
Corporate Structure

The offeror shall provide and the contractor shall maintain after award documentation describing its corporate organization.  The revised documentation shall be updated within 10 calendar days of any change.

This documentation shall include but not be limited to the following information:

(a)
The contractor’s, the contractor’s subsidiaries, and major subcontractors’ organization charts and descriptive text clearly depicting the areas of responsibility and flow of authority within each organization.

(b)
Charts that show the functional relationships among organizational elements and identify the positions of key personnel assigned to carry out this contract.

(c)
Relationship of the highest ranking individual assigned to this contract to the corporate Chief Operations Officer, President, and Chief Executive Officer.

(d)
Organization charts and plans that clearly depict the areas of responsibility and flow of authority between the contractor and its subsidiaries and/or major subcontractors.

(e)
Charts and descriptive text indicating the contractual, technical, and administrative interfaces between the Government and the contractor, the contractor’s subsidiaries, and major subcontractors.

(f)
A description of the contractor’s, the contractor’s subsidiaries’, and the major subcontractors’ management systems, including the controls and scheduling techniques to be used for ensuring task accomplishment and procedures for ensuring complete coordination of all activities, as well as escalation procedures to be used to ensure task accomplishment.

(g)
A description of the relationship of the contractor’s, the contractor’s subsidiaries’, and major subcontractors’ organizations, which are responsible for managing both the project and individual activities of the project, to the corporate or “home” office during transition, migration, implementation, and operation.  This description shall include a clear definition of the level of authority delegated to the manager of the local organization(s).  A description of any corporate or “home” office resources, including manpower, computers, software, shop, service engineering or service development organization, applied research laboratory, etc., to be committed to this contract on an as-needed basis, and the procedures for using these resources, shall be included.

(h)
A description of corporate escalation procedures for resolving critical issues, including points of contact.

H.12
PROTECTION OF proposal and CONTRACT INFORMATION

In accordance with Federal Acquisition Regulation (FAR) Part 15.413, the Government will take the necessary and usual steps to maintain the confidentiality of information submitted by the offeror prior to award of the contract and contract modifications.  Although Section H.10 advises the contractor of Freedom of Information Act redaction, the contractor is advised that the Government will make all current year contract prices publicly available.
H.13
CREDITS AND CONSIDERATION FOR FAILURE TO PROVIDE SERVICE 

OR MEET CONTRACT REQUIREMENTS

H.13.1
Performance

When the contractor fails to provide service that meets the performance requirements specified in the contract, in any extension of the contract, or in any service order, the Government will take a credit from the succeeding monthly invoice amount of the affected customer(s) according to the provisions of this clause.

Credits shall be applicable as set forth in Tables H.13-1 through H.13-3.  Table H.13-2 provides the performance references against which Table H.13-1 applies.  Table H.13-3 applies separately to all outages.  The contractor is responsible only for the elements of network service that it provides including services provided by its subcontractors.  It is not liable for the failure of service provided by another FTS2001 contractor or the Government.

The Government will grant a waiver from Grade of Service (GOS) and availability requirements whenever an agency-initiated action, an agency inaction, or other exceptional circumstance(s) warrant.  The waiver will only apply to those parts of the contractor’s FTS2001 network which may be directly affected adversely by the action, inaction, or circumstance(s).

NOTE:  For this subsection, H.13.1, the Government will consider a proposed credit allowance plan that differs materially from the solicited plan, provided the proposed plan is at least as advantageous to the Government as the plan set forth.

H.13.2
Late Service Delivery

If the contractor fails to fulfill a service order on the promised service due date, upon service initiation the Government will take a credit from the affected customer’s invoice equal to 1/15th of the monthly billable charges for each day the contractor missed the service due date, with the following exceptions:

Table H.13-1.  Credit Allowance Computation

Type of Performance Requirement
For Each
Credit Equals

Availability

0.10 percent below the performance requirement
1.00 percent of the charge, for the affected users of the affected service, for the given month.

Grade of Service

1.00 percentage point degradation 
from the performance requirement, 
e.g., 3 to 4
1.00 percent of the network-wide revenue for the affected service, for the given invoice period.


Restoration of Service

1.00 percentage point degradation from 98 percent
1.00 percent of the network-wide revenue for the affected service, for the given invoice period.

Table H.13-2.  Credit Allowance Schedule

Service
Performance Requirement - Section C Reference

Switched Voice Service
Access - C.2.2.1.1.3

Transport - C.2.2.1.2.3

Circuit Switched Data Service
Access - C.2.2.2.1.3

Transport - C.2.2.2.2.3

Toll Free Service
Access - C.2.2.3.1.3

Transport - C.2.2.3.2.3

900 Service
Access - C.2.2.4.1.3

Transport - C.2.2.4.2.3

Packet Switched Service
Access - C.2.3.1.1.3

Transport - C.2.3.1.2.3

Frame Relay Service
Access - C.2.3.2.1.3

Transport - C.2.3.2.2.3

Internet Protocol Internetworking Service
Access - C.2.3.3.1.3

Transport - C.2.3.3.2.3

Asynchronous Transfer Mode Service
Access - C.2.3.4.1.3

Transport - C.2.3.4.2.3

Dedicated Transmission Service
Access - C.2.4.1.3

Transport - C.2.4.2.3

Availability with Service Assurance - C.2.4.1.2.2 (c)

Table H.13-3.  Credit Allowance Schedule for Outages

Service

Allowance for Time-to-Restore

Credit per Outage


Dedicated Transmission Service, Packet Switched Service, Frame Relay Service, Internet Protocol Internetworking Service, Asynchronous Transfer Mode Service
4 hours, except as otherwise defined under Service Assurance feature(s)
10 percent of the daily non-usage-sensitive charge(s) for each full hour or fraction of an hour of outage, not to exceed 100 percent of the daily non-usage-sensitive charge(s)

Switched Voice Service, Toll Free Service and 900 Service
Not applicable
100 percent of the charge for the affected call

Circuit Switched Data Service
Not applicable
100 percent of the charge for the affected call/transmission

(a)
H.13 will not apply to services being transitioned from the FTS2000 network to the FTS2001 network; services being migrated to FTS2001 from networks other than FTS2000 during the FTS2001 initial transition; or new service starts on the FTS2001 that may take place during the initial transition and startup of FTS2001.

(b)
H.13 will not apply to expedited orders.

(c)
With respect to delays caused by local exchange carriers or similar telecommunications providers, without limiting any other rights, the vendor will not be liable for any delay that results from a lack of facilities or work stoppage where the vendor rescheduled the installation date within 10 business days of the firm order commitment date.  This rescheduled “firm due date” becomes the date upon which credits are imposed.

(d)
Credits for late service delivery will be limited to 15 calendar days or a maximum credit of 1 month of service.

H.13.3
Reserved

H.13.4
Reserved

H.13.5
Additional Terms and Conditions for Failure to Provide Service or Meet Contract Requirements

If services are delayed, the Government may terminate this contract in whole or in part, including a service order, under the Default - Supplies and Services clause in Section I.1.74.  However, the Government may elect not to terminate the contract and instead ask for consideration in lieu thereof.  Consideration will be determined by the Government on an individual-case-basis.

The contractor shall not be liable for any form of consideration when the failure to provide service or meet contract requirements arises from causes beyond the control and without the fault or negligence of the contractor as defined in the Default - Supplies and Services clause in Section I.1.74.

H.13.6
Retention of Government Rights

For Credits and Consideration for Failure to Provide Service or Meet Contract Requirements or any Government action taken under the provisions of Section H.13, the Government retains all rights and remedies available to it under any other provision of this contract and under law.

H.13.7
Reserved

H.13.8
Reserved

H.14
TARIFF FILING REQUIREMENTS

(a)
The contractor shall make all domestic and/or non-domestic tariff or other regulatory filings that are required by law or regulation and that are necessary for contract performance.  The contractor shall provide the CO copies of all such filings on the same day they are filed.  The contractor shall certify that all terms, conditions, and prices in the filing are as stated in the contract, and that the filing contains nothing inconsistent with the contract.  Refer to Section C.3.2.7 for the media of delivery and Section F for other deliverable requirements.

(b)
The contractor shall make the initial tariff filing(s) required to implement the contract within thirty (30) calendar days after the date of contract award.  If such filing(s) is not permitted to become effective by the FCC or other cognizant regulatory body or bodies within sixty (60) calendar days after the date of contract award, the Government shall have the right partially or entirely to terminate the contract without liability.

(c)
After contract award, except for the initial filing mentioned in (b) above, the contractor shall provide to the CO advance copies of all revisions to existing tariffs, new tariffs, or other regulatory filings that specifically pertain to the contract or that may materially affect the Government’s rights under the contract.  These shall be provided to the CO at least ten (10) calendar days in advance of the intended filing date.  The contractor shall make no revisions to its tariffs or other regulatory filings that materially and adversely affect the Government’s rights under the contract (including the contract as modified), without obtaining the Government’s prior written consent.

(d)
If any ruling, order, or determination of the FCC or any other regulatory agency or court of competent jurisdiction shall materially and adversely affect the contractor’s ability to offer services under the terms and conditions of this contract, the contractor shall immediately develop a proposal that provides comparable service to the Government at rates equal to or less than those set forth in the contract, and under terms and conditions identical to those set forth in the contract, to the extent permissible under applicable legal and regulatory requirements.  Such service may be provided under other existing tariffs (if that tariff’s effective rates do not require further revision) or under newly filed tariffs.

H.15
NEW OR IMPROVED SERVICES

The incorporation of additional offerings, as defined in Section C.2.1.1.1.2, into this contract after award will be undertaken by contract administration actions in accordance with the terms of this contract and pursuant to FAR 52.243-01 Changes-Fixed Price (Alt II).  Such additional offerings are referred to as “enhancements” for the purposes of this section.  Decisions to add enhancements will be made in the best overall interest of the Government.  After contract award, the contractor is encouraged to independently propose, and the Government may solicit, enhancements.

Enhancements may be solicited or proposed to reduce the Government’s risk, to meet new or changed Government needs, to improve performance, or for any other purpose which presents a service advantage to the Government.  Operational capability demonstrations or trials (as defined in Section C.3.5.5.3) may be used in connection with such proposals.  Proposed enhancements that are acceptable to the Government will be processed as modifications to the contract.

H.15.1
Comparison of Publicly Available Services

To measure the contractor’s performance in keeping its contract services, features, and functions balanced with those available in the commercial marketplace, the Government will implement a Comparison of Publicly Available Services (ComPAS) process.  The Government will conduct ComPAS on approximately an annual basis.  ComPAS will examine differences between the services, features, and functions offered by the contractor under this contract, and those available from major telecommunication vendors in the commercial marketplace.  The contractor shall identify to the Government all non-tariffed service(s) that it is providing to paying customers.  Upon request, the contractor shall provide 

to the Government the same information as would have been provided in tariffs for the service(s).  Based on the results of ComPAS, the Government may request the contractor to propose enhancements.

H.15.2
Process Action Team

After contract award, the Government will assemble a Process Action Team (PAT) to include representatives of the PMO, the contracting office, the contractor, customer agencies, and any other party identified as a stakeholder in the contract enhancement process.  The contractor shall provide at least one representative to the PAT.  The PAT will facilitate the enhancements process and build on past business practice related thereto.

H.15.3
Contractor Response to Request for Proposal for Enhancements

The Government may issue to the contractor requests for proposals for enhancements.  The contractor shall respond with a proposal to each Government request for proposals for items that are commercially available from the contractor.  The Government will set out the required schedule for response in each such request.  The contractor is encouraged to respond to Government requests for proposals for items that are not commercially available from the contractor, but shall not be obligated to respond.

The contractor’s proposal in response to a Government request shall contain, at a minimum, the following:

(a)
A cover letter stating:

(1)
The difference between the existing contract service requirement and the proposed enhancements, and the comparative Government advantages and disadvantages of each.

(2)
An itemized account of proposed changes to sections of the contract and the proposed contract revision for each change.

(3)
An estimate of the changes in contract performance and contract price.

(4)
An evaluation of the effects of enhancements on Government collateral prices or costs, such as Government-furnished property; related items; maintenance or operation; and conversion (including Government premise equipment).

(5)
A statement, including customer agency supporting rationale, of the time by which the enhancements must be executed to obtain the maximum benefits of the enhancement during the remaining life of the contract.

(6)
The availability date(s) of the enhancement.

(7)
Any effect(s) on contract delivery schedules.

(b)
Price or Cost Proposal

(1)
A Price or Cost Proposal conforming to the requirements of FAR Part 15 and including the negotiated prices of the contracts provided as past performance references.

(2)
Frequently, new or improved services may not yet have a catalog, price list and other non-proprietary commercial price information, or other Government contract price.  Therefore, in order for the Government to be able to determine price reasonableness, and because the analysis of cost or pricing data can be impractical, the contractor shall provide to the Government copies of two commercial contracts (with the customer name and company ID deleted) with other large users.

(3)
If the CO concludes that there is insufficient information available to determine price reasonableness, the CO may request cost and pricing data.

(c)
A Technical Proposal including at least:

(1)
Proposed contract change pages.

(2)
An update to the Cross-Reference Tables (Section J.9) reflecting all proposed changes.

(3)
Plans for any OCDs required

(d)
A Management Proposal including where possible evidence of satisfactory past performance of the proposed enhancements.  Such evidence shall include at least four recent commercial or Government customer references other than the Federal Technology Service (FTS), including individual names, addresses, telephone numbers, and copies of negotiated contracts with these customers.

The Government may, in its request, set forth additional items that shall be contained in the contractor’s proposal.

Customer Proprietary Network Information is not required or desired by the Government; however, the Government requires access to the same level of rate or rate affecting information that would normally be contained in the contractor’s tariff options without disclosing customer proprietary information.

The Government will not be liable for proposal preparation costs or any delay in acting upon any proposal submitted pursuant to any provision of Section H.15.  The contractor shall specify a minimum proposal acceptance period of 180 calendar days.

Unless and until a revision is executed, the contractor remains obligated to perform according to the existing contract requirements and terms and conditions.

H.15.4
Continuing Competition After Award

Before adding one or more enhancements to the contract in response to proposal(s) from the contractor, the Government will examine whether such enhancements are available on equivalent or better terms under other contracts, and may additionally request competitive proposals for those services from other FTS2001, niche, and/or Metropolitan Area Acquisition (MAA) contractors.  If the Government elects to request such proposals, the Government will provide all necessary information to FTS2001 and/or MAA contractors prior to the request for proposals.  Decisions to add enhancements to the contract will be made in the best overall interest of the Government.

All enhancements to the contract will be made public.

H.16
other government contractors

Under the FTS program the Government intends to award several contracts which will provide various forms of technical and management services (Technical and Management Support, Telecommunications Support Contract II, etc.).  Once these contractors are operating in their official capacity as agents for the Government, the contractor shall provide them full cooperation, including but not limited to all requested reports, data, and other information regarding the Government’s service.

H.17
STATE AND LOCAL TAXES

With respect to any “after-imposed tax” identified by the contractor in accordance with the FAR clauses incorporated by reference in I.1.47 and I.1.48, the Government generally will pay all state and local taxes applicable to telecommunications services delivered under this contract, with the following exceptions:

(a)
Taxes from which the Federal Government is expressly exempt under the authorizing state statute or local ordinance
(b)
Any state or local tax whose legal incidence is on the Federal Government

Special attention must be paid to the treatment of the GMS fee, which will be included in the prices of FTS2001 services, as explained in Section G.  Under no circumstances shall the Government pay state and local taxes on amounts representing the GMS fee.  For example, the contractor shall not include the GMS fee when calculating the FTS2001 revenues to which a state or local tax applies.  The exclusion of the GMS fee is for the purposes of tax calculations only; for all other billing purposes the GMS fee shall be handled in accordance with the billing process found in Section G.

When notifying the CO about “after-imposed taxes,” the contractor shall cite the applicable statute or ordinance.

The contractor shall provide to the CO copies of all statutes or ordinances imposing new taxes (“after-imposed taxes”) within 30 calendar days of the contractor’s identification of such statutes or ordinances.

The contractor shall provide to the Government, on a semi-annual basis, an itemized list of taxes that are included in its monthly invoices, including the name of each tax, jurisdiction by name, reference to the statutory source for the tax, and applicable tax rates.

H.18
SMALL, SMALL DISADVANTAGED, AND WOMEN-OWNED SMALL 
BUSINESS CONCERNS SUBCONTRACTING PROGRAM SUPPORT

Because of the size, scope, and magnitude of this acquisition, the Government anticipates numerous subcontracting opportunities for small, small disadvantaged, and women-owned small business concerns.  The Government intends to monitor the contractor’s adherence to 

the Subcontracting Plan and continually work to ensure the maximum practicable participation of small, small disadvantaged, and women-owned small business concerns in the FTS program.  In support of this effort, the contractor shall, on a monthly basis:

(a)
Provide a concise written summary of activity in the contractor’s subcontracting outreach program (as described in the contractor’s Subcontracting Plan).

(b)
Provide a list of the types of subcontracts awarded.

(c)
Provide an updated checklist which tracks adherence to the provisions of the Subcontracting Plan.

(d)
Attend a meeting with representatives of the Contracting Office, the PMO, and the Small Business Administration to discuss the contractor’s activity in the contractor’s subcontracting program.

The contractor shall provide, in addition to the requirement to file a Standard Form (SF) 294 or SF 295 Summary Subcontracting Report as required in FAR 52.219-09, Subcontracting Plan backup data.  The backup data shall consist of a spreadsheet showing, in chronological order of subcontract award, the dollar-value of each subcontract, and the name and size of the business concern to which the subcontract was awarded.  The summation of information in the backup data shall correlate with the contractor’s SF 294 or SF 295 Summary Subcontracting Report.
Refer to Section C.3.2.7 for the media of delivery and Section F for other deliverable requirements.

H.19
CONTRACTOR PERFORMANCE INFORMATION

In conformance with the Government’s need to record and maintain information on contractor performance during the life of this contract, the Government will periodically evaluate the manner in which the contractor performed in accordance with contract requirements such as:  quality of service; cost efficiencies; timeliness; business relations; history of reasonable and cooperative behavior; commitment to customer satisfaction; and key personnel.  Information obtained as a result of the evaluation(s) may be shared with Government agencies for their use in support of future award decisions (Reference FAR 42.1500).

H.20
News releases

News releases pertaining to this contract shall not be made without prior approval of the CO.  A minimum of 36 hours notice is required for approval.

H.21
permits

The contractor shall, without additional expense to the Government, be responsible for obtaining any necessary licenses, certifications, authorizations, approvals, and permits, and for complying with any applicable Federal, state, and municipal laws, codes, and regulation, and any applicable foreign work permits, authorizations, etc., and/or visas in connection with the performance of the contract.

H.22
contractor-provided equipment

The Government reserves the right to acquire ownership of equipment located on customer premises at any time during the contract period by negotiation on a case-by-case basis.  No charges will be incurred by the Government as a result of any changes to User-to-Network Interfaces (UNIs) (i.e., replacement of one UNI by another UNI) resulting from such actions.

H.23
reserved

H.24
reserved

H.25
year 2000 warranty – commercial/non-commercial supply 

items

The contractor warrants that each commercial and non-commercial telecommunications service, features, support systems, and/or hardware, software, and firmware product delivered under this contract shall be able to accurately process date data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, including leap year calculations, when used in accordance with the product documentation provided by the contractor, provided that all products (e.g., hardware, software, firmware) external to this contract used in combination with products delivered under this contract properly exchange date data with such products.  If the contract requires that products must perform as a system in accordance with the foregoing warranty, then that warranty shall apply to those products as a system.  The duration of this warranty and the remedies available to the Government for breach of this warranty shall be as defined in, and subject to, the superior of the terms and limitations of the contractor’s standard commercial warranty or warranties contained in this contract.  Notwithstanding any provision to the contrary in such commercial warranty or warranties, the remedies available to the Government under this warranty shall include repair or replacement of any product whose non-compliance is discovered and made known to the contractor in writing within ninety (90) days after acceptance.  Nothing in this warranty shall be construed to limit any rights or remedies the Government may otherwise have under this contract with respect to defects other than Year 2000 performance.

H.26
Meetings/Conferences

Technical meetings and/or post-award/pre-performance conferences and/or meetings during contract performance may be necessary to resolve problems and to facilitate understanding of the technical requirements of the contract.  Participants at these meetings/conferences shall be members of the contractor’s technical staff and technical representatives of the Government.  These meetings/conferences shall be scheduled with the agreement of and arrangements made between the Administrative Contracting Officer (ACO) or their representative and the contractor.  All contractor costs associated with the attendance at these meetings shall be incidental to the contract and not be separately billed.

H.27
reserved

H.28
notice to proceed

The contractor shall not commence any work specified until the contractor receives written notification from the CO providing a notice to proceed.

H.29
universal service fund

The Government will allow the inclusion of the Federal Universal Service Fund (USF) charge and the Federal Pre-Subscribed Interexchange Carrier Charge (PICC) and any adjustments thereto as allowable surcharges (i.e., as separate line items).  These items will not be treated as taxes 

for the purposes of the FAR Clause incorporated by I.1.46.  The Government will require the contractor to provide adequate information to allow the Government to prove that the surcharges, both at award and throughout the life of the contract, are:

(a)
Fair and reasonable, or;

(b)
Limited to the pass through of actual charges associated with Federal USF and Federal PICC, or;

(c)
No greater than those charged to similarly situated new customers; and

(d)
No greater than what would be charged under an equal pro-rata allocation among all of the contractor’s customers for services subject to the charges.  Customers exempted from the charges due to law or regulation will not be used in the calculation.

The information required shall be provided in:

(a)
A copy of the contractor’s FCC Form 457, Universal Service Worksheet, or its successor, which will be considered proprietary information of the contractor, and

(b)
Documentation supporting the fact that the Federal PICC does not exceed the actual Federal PICC being paid by the contractor

This clause is limited to the Federal USF and Federal PICC and does not impact entitlement under any other provision of this contract.

�	The amount of the maximum contract ceiling will be identified at the time of contract award.


�	Availability shall be computed as specified in Section C.6.


�	GOS shall be calculated as described in Section C.6 for each service.  Where GOS is specified separately for Access and Network Transport, credits shall be computed separately and then summed as appropriate.


�	The contractor is not required to provide credit where access blockage occurs for service access Class 1.  For the access segment, credits shall apply when the aggregate GOS value for all Service Delivery Points (SDPs), as described in Section C.6, associated with a type of CSS exceeds the specified value.  For the transport segment, credits shall apply when the aggregate GOS value for all Points of Presence (POPs), as described in Section C.6, associated with that type of Circuit Switched Service (CSS) exceeds that value.  GOS calculations do not include service access Class 1 trunk groups.


�	Percentage restoral time shall be calculated as described in Section C.6.1.13 for each service.


�	Outages shall include, but are not limited to, incidents of call or connection interruption, involuntary service disconnection, unsatisfactory transmission performance, and dialing or call set-up error.


�	The period of allowance for time-to-restore begins at the earlier of when the user reports the trouble to the contractor and, when applicable, releases the service for testing and repair/restoration, or when the contractor becomes aware of the trouble.


�	The period of outage ends when the service is operative, as reasonably defined by the user.





H-iv

